J

ournal of Advanced Research
in Law and Economics

Quarterly
Volume XI

Issue 1(47)
Spring 2020

JASERS

Publishing

ISSN: 2068-696X
Journal' DOI: https://doi.org/10.14505/jarle




Spring 2020
Volume Xl, Issue 1(47)

Editor in Chief

Madalina Constantinescu
Spiru Haret University, Romania

Assistant Editor

Popirlan Cristina
University of Craiova, Romania

Rajmund Mirdala
Technical University of Kosice,
Slovakia

Editorial Advisory Board

Huseyin Arasli
Eastern Mediterranean University,
North Cyprus

Badescu Mihai
Bucharest University of Economic
Studies, Romania

Jean-Paul Gaertner
Ecole de Management de
Strasbourg, France

Shankar Gargh
Editor in Chief of Advanced in
Management, India

Anthony J. Greco
University of Louisiana-Lafayette,
USA

Arvi Kuura
Parnu College, University of Tartu,
Estonia

Piotr Misztal
Technical University of Radom,
Economic Department, Poland

Adrian Cristian Moise
Spiru Haret University, Romania

Peter Sturm
Université de Grenoble 1 Joseph
Fourier, France

Rajesh K. Pillania
Management Development Institute,
India

Russell Pittman

International Technical Assistance
Economic Analysis Group Antitrust
Division, USA

Rachel Price-Kreitz
Ecole de Management de
Strasbourg, France

Laura Ungureanu
Spiru Haret University Romania

Hans-Jiirgen Weibach, University
of Applied Sciences - Frankfurt am
Main, Germany

Contents:

Criminal Protection of the Environment in Jordanian Legislation
by Abdullah Alkseilat, Hamzeh Abu Issa, and Ayman Al-refou .. 6

Mechanism of International Legal Implementation
for Human Security at the National Level

by Vadim Avdeevich Avdeev, Olga Anatolievna Avdeeva,
Anton Vitalyevich Bykov, Evgeny Vasilyevich Znamerovskiy,
Alexey Nikolaevich Aksenov, and Stanislav Valerievich Zhigalov .13

Conciliatory Justice in Modern Russia

by Katerina Dremova .19

A Concise History of United States Resale Price Maintenance Arrangements and its
Current Status under State and Federal Laws

by Anthony J. Greco .. 26

The Constitutional Court Interpretation of ‘Indigenous Belief’:
An Islamic and 1945 Constitution Perspectives

by Muchammad Ichsan, and Nanik Prasetyoningsih .37

Role of Harmonization and Unification in the Perspective of China-Pakistan
Economic Corridor Physical Infrastructure and Applicable Laws

by Rao Qasim Idrees, Zaheer Igbal Cheema, and Jawad Riaz .. 45

Brief Analysis of the Dispute Resolution Methods through Mediation in Romania
by Claudiu Ignat ...55

Conceptual and Categorical Framework in the Sphere of Prevention of Child
Neglect and Juvenile Delinquency: Comparative Analysis

by Ekaterina ligova, Natalia Dorodonova, Mikhail Gorbachev,
and Ekaterina Evstifeeva ... 59

Features of Legal Regulation of the Procedure for the Consideration of Labor
Disputes in Kazakhstan

by Ainur Zhenisovna Issayeva, Bolat Zholdasbekovich Aitimov,

Zhanat Amandykovna Issayeva, Madina Koishibayevna Zhussupbekova,
Saltanat Saidakhmetovna Tinistanova, and Akzada Alaidarkyzy Madaliyeva ...65

The Impact of Environmental Law on the Development of the City of Manado,
Indonesia

by Flora Pricilla Kalalo .. 14



Spring 2020
Volume XI, Issue 1(47)

ASERS Publishing
Copyright © 2020, by ASERS® Publishing.
All rights reserved.

No part of this publication may be reproduced,
stored in a retrieval system or transmitted in
any form or by any means, electronic,
mechanical, photocopying, recording,
scanning or otherwise, except under the terms
of the Romanian Copyright, Designs and
Patents Law, without the permission in writing
of the Publisher.

Requests to the Publisher should be
addressed to the Permissions Department of
ASERS Publishing: asers@asers.eu and
apg@aserspublishing.eu

http://journals.aserspublishing.eu

ISSN 2068-696X

Journal DOI: https://doi.org/10.14505/jarle
Journal’s Issue DOI:
https://doi.org/10.14505/jarle.v11.1(47).00

Monitoring as a Tool for Improvement of Modern Regional Anti-Corruption Policy
in Russia

by Zemfira, M., Kazachkova, and Elena, B., Kozlova ... 80

Artificial Intelligence as A New Category of Civil Law

by Elena Anatol'yevna Kirillova, Oleg Evgenyevich Blinkov,
Natalija Ivanovna Ogneva, Aleksey Sergeevich Vrazhnov,
and Natal'ja Vladimirovna Sergeeva 91

International Practice of Provision of Guarantees
for Implementation of Investment Projects

by Mikhail Evgenievich Kosov, Aleksandr Victorovich Sigarev,
Sergey Yuryevich Popkov, Ksenia Valerievna Ekimova,
and Alexander Mikhailovich Fedotov 99

New Religious Movements in a Secular State

by Maria Sergeyevna Lavrrentieva, Mikhail Mikhailovich Turkin,
Evgenysergeevich Kuchenin, Maria Alexandrovna Volkova,
and Allaefratovna Zolotareva .. 107

The Implementation of Sinking lllegal Fishing Vessels Policy towards the Bilateral
Relation between Indonesia — Malaysia: A Case Study in Tarakan

by M. Adnan Madijid, Widodo, Eko G. Samudro, and Tutut Herawan .. 14

An Obligation of Corporate Criminal Liability in the Case of Non-Implementation of
Occupational Health and Safety (OHS)

by Parningotan Malau, and Alvi Syahrin L A21

Issues in Local Self-Government Reform in Russia

by Saria Nanba, and Emil Alimov ... 136

Legal Regulation in Digital Medicine
by M.A. Osadchuk, A.M. Osadchuk, N.V. Kireeva, and M.V. Trushin ... 148

Concept of Restitution Application as a Form of Corporate Criminal Liability in Law
Enforcement towards Human Trafficking Criminal Act

by H Radea Respati Paramudhita, Sigid Suseno, and Lies Sulistiani ... 156

Sovereign Rights of the State and the Scope of their Implementation in the Context
of Development of the International Human Rights Law

by Iryna Protsenko, and Kostiantyn Savchuk ... 164



Spring 2020
Volume Xl, Issue 1(47)

ASERS Publishing
Copyright © 2020, by ASERS® Publishing.
All rights reserved.

No part of this publication may be reproduced,
stored in a retrieval system or transmitted in
any form or by any means, electronic,
mechanical, photocopying, recording,
scanning or otherwise, except under the terms
of the Romanian Copyright, Designs and
Patents Law, without the permission in writing
of the Publisher.

Requests to the Publisher should be
addressed to the Permissions Department of
ASERS Publishing: asers@asers.eu and
apg@aserspublishing.eu

http://journals.aserspublishing.eu

ISSN 2068-696X

Journal DOI: https://doi.org/10.14505/jarle
Journal’s Issue DOI:
https://doi.org/10.14505/jarle.v11.1(47).00

Development of the Institution of Arbitration in Kazakhstan:
Problems of Theory and Practice

by Ardak Shaimenova, Gulzhazira llyassova, Yevgeniya Klyuyeva,
and Ainura Khashimova ... 169

Safety Issues of the Russian Educational System
by Ekaterina Zakarievna Sidorova, Alexey Mikhailovich Vasiliev,

Sergei Igorevich Pelevin, Vladimir Viktorovich Tarubarov,
and Viktoria Yurievna Okruzhko ... 187

Politics of Legal in Nominee Agreement and its Practice in Indonesia
by Suparji ... 196

Legal Simplification of Land Regulation Associated with Increased Investment as
the Basis for Conceptualization of the Omnibus Law

by Tarmizi ... 203
Privacy in Cyberspace: Islamic Republic of Iran Perspective

by Asadollah Yavari, and Saeedeh Mazinanian ... 208

No-Spouse Employment and the Problem of the Constitutional Court of Indonesia

by I. Gede Yusa, Hermanto Bagus, and Nyoman Mas Aryani .. 214

Legal Framework for Regulating the Protection of the Rights of Older People:
The Case of Kazakhstan

by Serikhan Adylgazy, Kanat Kozhabek, Zhazira Omirali, Galym Teleuyev, and Ainur
Darhanbayeva .. 227

Structuring Relations in Civil Law after the Termination
of Relations between Subjects

by Viktor S. Dergachov, Valentyna A. Vasylyeva, Ali Kabaha, Alexandr A. Gribincea,
and Denys L. Kovach ... 237

The Methodology for the Evaluation of Youth Economic Potential: Revealing the
Resources for Regional Development

by Olga Chernova, Ludmila Matveeva, and Elena Mikhalkina ... 246

Social Entrepreneurship and Microfinance in Kenya

by Haileslasie Tadele ... 256



Call for Papers
Volume Xl, Issue 3(49) and 4(50), Summer 2019

Journal of Advanced Research in Law and Economics

Journal of Advanced Research in Law and Economics is designed to provide an outlet for theoretical and
empirical research on the interface between economics and law. The Journal explores the various understandings
that economic approaches shed on legal institutions.

Journal of Advanced Research in Law and Economics publishes theoretical and empirical peer—reviewed
research in law and economics—related subjects. Referees are chosen with one criterion in mind: simultaneously,
one should be a lawyer and the other an economist. The journal is edited for readability both lawyers and
economists’ scholars and specialized practitioners count among its readers.

To explore the various understandings that economic approaches shed on legal institutions, the Review
applies to legal issues the insights developed in economic disciplines such as microeconomics and game theory,
finance, econometrics, and decision theory, as well as in related disciplines such as political economy and public
choice, behavioral economics and social psychology. Also, Journal of Advanced Research in Law and Economics
publishes research on a broad range of topics including the economic analysis of regulation and the behavior of
regulated firms, the political economy of legislation and legislative processes, law and finance, corporate finance
and governance, and industrial organization.

Its approach is broad-ranging with respect both to methodology and to subject matter. It embraces
interrelationships between economics and procedural or substantive law (including international and European
Community law) and also legal institutions, jurisprudence, and legal and politico — legal theory.

The quarterly journal reaches an international community of scholars in law and economics.

Submissions to Journal of Advanced Research in Law and Economics are welcome. The paper must be an
original unpublished work written in English (consistent British or American), not under consideration by other
journals.

Journal of Advanced Research in Law and Economics is currently indexed in SCOPUS, EconlLit, RePec,
CEEOL, EBSCO, ProQuest, and Cabell’s Directory.

Invited manuscripts will be due till April 1st, 2020, and shall go through the usual, albeit somewhat expedited,
refereeing process.

Deadline for submission of proposals: 1st April 2020

Expected Publication Date: June 2020

Web: http://journals.aserspublishing.eu
E-mail: jarle@aserspublishing.eu

Full author’s guidelines are available from:  http://journals.aserspublishing.eu/jarle/about




Journal of Advanced Research in Law and Economics

JJASER

Publishing

DOI: https://doi.org/10.14505/jarle.v11.1(47).23

Politics of Legal in Nominee Agreement and its Practice in Indonesia

SUPARJI
Al Azhar University, Knhususlbukota, Jakarta, Indonesia
suparji.uai@gmail.com

Suggested Citation:

Supariji. 2020. Politics of Legal in Nominee Agreement and its Practice in Indonesia, Journal of Advanced Research in
Law and Economics, Volume XI, Spring, 1(47): 196 — 202. DOI: 10.14505/jarle.v11.1(47).23. Available from:
http://journals.aserspublishing.eu/jarle/index

Article’s History:

Received 10 December, 2019; Received in revised form 9 January, 2020; Accepted 27 February, 2020;
Published 31 March, 2020.
Copyright © 2020, by ASERS® Publishing. All rights reserved.

Abstract:

This study aims to examine the legal politics of nominee agreement in Indonesia. The research method used is normative
juridical, which conceptualizes the law as what is written in the legislation or the law as a rule or norm that is a benchmark of
human behavior that is considered appropriate. This type of legal research is carried out by examining secondary data in the
field of law as library data using deductive thinking methods. The results stated that there are no specific rules that override or
provide other possibilities related to the issue of absolute ownership of shares by shareholders registered in the register of
shareholders of a limited liability company. The unauthorized nominee of agreement in Indonesia is prohibited. The prohibition
on nominee agreement is clearly stated in Law No. 25 of 2007 concerning investment. In fact, nominee agreement has grown
and developed in the community, due to community needs. Establishment of nominee agreements in practice can be
categorized into the formation of direct nominee agreements, namely by directly making agreements between those who affirm
that ownership of shares in a company is limited to and on behalf of others. Thus, the legal profession such as notary, legal
consultant and lawyer in this case must provide legal counseling, and participate in supervisory duties. As a profession, it
should keep the professional code of ethics instead of making unauthorized nominee by making a nominee agreement.

Keywords: politics of law; nominee agreement; investment practice; Indonesia.
JEL Classification: K20; K22; D25.
Introduction

The concept of nominees is called the concept of trust, known as the common law tradition. The implementation is
carried out by solving the ownership of shares between those registered in the law as legal owner and ownership
by the benefit or enjoyment of the beneficial owner. The practice of nominee agreement occurs in the
implementation of investment (Harahap 1986). Basically, the purpose of investment is to increase the value of
capital owned by a person or corporation, which can be in the form of cash, equipment, immovable assets,
intellectual property (Sancaya, O’'Leary 2019).

In 1970 — 1990s, Indonesian government obtained a large part of development capital through domestic
and foreign aid and investment funds. This was done by way of Indonesia opening up to foreign investment efforts
by issuing Law No. 1 of 1967 concerning Foreign Investment (Palmer 2018). The increase of foreign investment in
the period 1967 — 1974, which was not followed by the participation of the role of the national party eventually led
to several problems, such as the bankruptcy of national companies, the widening of the difference between rich
and poor people and the occurrence of corruption. In order to overcome this problem, the Indonesian government
issued a policy that requires foreign investment companies to form companies with a national capital of at least
20% at the time of establishment and within a period of 10 years from the time commercial production must continue
to increase to a minimum of 51%.
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The policy was issued by the government to protect the national economy and industry from foreign
domination (Posner 1998). To supervise company management, foreign investors use several methods to protect
their interests, one of which is to use a power of attorney that cannot be revoked. This causes differences in the
ownership of shares, because the majority shareholding is owned by national investors, but in reality it is foreign
investors who substantially own company shares. Hence, this study aims to investigate the politics of law nominee
agreement in Indonesia. This study aims to examine the legal politics of nominee agreement in Indonesia.

1. Methods

The research method used is normative juridical, which conceptualizes the law as what is written in the legislation
or the law as a rule or norm that is a benchmark of human behavior that is considered appropriate. This type of
legal research is carried out by examining secondary data in the field of law as library data using deductive thinking
methods. The approach used in addressing the problem is to use the statutory approach and conceptual approach
(Ibrahim 2012).

The statutory approach is carried out by examining all laws and regulations relating to the legal issues under
investigation. This law approach will open up opportunities for researchers to learn whether there is consistency
and compatibility between one law and another (Soekanto 1985; Soekanto, Mamudiji 2011). Conceptual approach
is based on the views and doctrines that develop in the science of law, by studying the views and doctrines of
doctrines in the science of law. Understanding these views and doctrines is the basis for researchers in constructing
a legal argument in solving the issues at hand (Moleong 2002). The legal material collection procedure used in this
study is the study of literature that is collecting data by reading legislation, official documents and literature that are
closely related to the issues discussed. The legal materials are then analyzed and formulated as supporting legal
materials in this study. The processing of legal material is done deductively, that is, drawing conclusions from a
problem that is general in nature against the concrete problems faced (Marzuki 2005).

Legal materials obtained in this study will be analyzed qualitatively using deductive methods, namely general
data about the conception of legal materials in the form of legal principles, postulates and doctrines and expert
opinions which are arranged systematically as a legal facts arrangement. The data analysis technique is done
qualitatively by collecting data, qualifying and then linking theories related to the problem and drawing conclusions
to determine results. Data analysis is carried out with the starting point of research on the principles or principles
as regulated in primary legal materials, and then will be further discussed using the means of secondary legal
materials.

2. Ownership of Limited Company Shares by Nominee

Nominee share ownership in a limited liability company is not regulated in Indonesian law. The term nominee in the
Indonesian legal system is a fiduciary institution both fiducia cum amico and fiducia cum creditore (Tumbuan, 1990;
Yani, Widjaja 2003). Fiducia cum amico and Fiducia cum creditore are two forms of fiducia. Both forms of fiduciary
arising from the agreement called patum fiduciae which is then followed by the surrender of rights or insure cession
(Melia 2007; Mangatchev 2009). In the form of fiduciary cum creditore, a debtor surrenders an item in the ownership
of the creditor and the creditor as the owner of the obligation will return ownership of the item to the debtor if the
debtor has fulfilled his obligations to the creditor (see also, Vladeti¢ 2017). Thus, if it is related to the nature of each
right holder, it is said that the debtor entrusts authority over an item to the interests of the creditor himself or as a
guarantee of fulfillment of the agreement by the debtor (Soerodjo 2003).

The emergence of fiducia cum creditore is due to the community's need for bail law. Fiducia cum amico
occurs when a person surrenders his authority to another party or surrenders his authority to another party or
surrenders an item to another party to take care of. In this form, in contrast to fiducia cum creditore, authority is
delegated to the recipient but the interest remains with the giver or the recipient exercises authority for the giver's
benefit.

In the Company Law, it also did not recognize the concept of nominees. Article 52 Paragraph (4) states each
share gives its owner an undivided right. Furthermore, Article 60 paragraph (4) states that the voting rights over
shares pledged as collateral or fiduciary guarantee remain with the shareholders. Based on these provisions, the
Company Law adheres to the concept of ownership of shares in a complete or complete manner (dominium
plenum), so that there is no division between beneficial ownership of shares or registered share ownership by other
parties (see also, Berge, Carlsson 2003). Therefore, the shares of a company are a unified whole including the
rights attached to the shares themselves such as voting rights. Law Number 8 of 1995 concerning the Capital
Market, provides the basis for absolute provisions through collective safekeeping institutions in custodial
institutions. Collective custody agreements made by and between the issuer and the custodian institution, one of
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which is the Depository and Settlement Institution (LPP) which in this case is represented by the Indonesian Central
Securities Depository (KSEI). In the agreement will regulate clearly and clearly the rights and obligations related
between the two parties, including the rights derived from the collective custody agreement, specifically related to
the rights of account holders in collective custody at Depository and Settlement Institution and so on (Kauripan
2013).

Based on the collective custody agreement, what is recorded in the list of issuers' shareholders is the
depository and settlement institution, while the party entitled to attend the issuer's GMS meeting is the holder of the
‘sub’ account in the Depository and Settlement Institution/LPP. Therefore, as long as and as long as it is recognized
by law and clearly regulated in the agreement, the existence of nominee shareholders is not a problem.

Explicitly, there are no specific rules that override or provide other possibilities related to the issue of absolute
ownership or dominium plenum shares by shareholders registered in the register of shareholders of a limited liability
company. Based on the Capital Market Law carried out in the form of collective custody. The Law Number 8 of
1995 only knows one shareholder with all the rights, obligations, duties and responsibilities attached to it as an
absolute shareholder/dominium plenum.

3. Nominee Formation in Practices

The formation of a nominee can be done through two mechanisms, namely: first, the Direct Nominee. This
mechanism is formed by making and signing a nominee agreement between the beneficiary and the nominee. The
agreement clearly and clearly stipulates the granting of trust and authority from the beneficiary to the nominee to
carry out certain activities or business on the orders and interests of the beneficiary.

In the ownership of shares by foreign parties who use the nominee concept, in general the names and
identities of those registered as legal owners in the register of company shareholders are only the names and
identities of nominees. The name and identity of the beneficiary does not appear in any form whatsoever on the list
of company shareholders. By using the name and identity of the nominee as a legally registered party, the
beneficiary provides compensation in the form of nominee fees. The amount of the nominee fee is based on mutual
agreement between the nominee and the beneficiary. After reaching a mutual agreement, the amount and
procedure for payment of the nominee fee will be stated in the form of a written agreement signed by the nominee
and beneficiary as a form of agreement. Characteristics of the use of the stock nominee concept include:

(1) there are 2 (two) types of ownership, namely legal and beneficial ownership;

(2) nominee name and identity will be registered as the owner of shares in the register of shareholders of

the company in nominee share ownership;

(3) nominees receive a fee in a certain amount as compensation for the use of their name and identity for

the benefit of beneficiaries.

The structure used in the nominee concept is the existence of agreements made by and between nominees
and beneficiaries, known as nominee agreements. Nominee and beneficiary will determine what matters will be
stated in the nominee agreement. In the agreement, aside from regulating the amount and procedure for payment
of nominee fees, it will also regulate the provisions that require and/or prohibit nominees from doing anything related
to the use of the nominee concept.

Second, Indirect Nominees. This nominee is not formed from a nominee agreement that expressly and
clearly gives trust and authority from the beneficiary to the nominee. Indirect nominees do not consist of only one
agreement, but rather consist of several agreements which, if linked together, will produce a shareholder nominee.
To enable the beneficiary to control nominees to carry out certain business actions or activities on the orders and
interests of the beneficiary.

4. Nominee Agreement Position in Legal Rules in Indonesia

The concept of nominees does not get recognition in the legal system in Indonesia, especially in nominee
shareholders in limited liability companies. The concept of sham ownership in the Company Law is absolute share
ownership (dominium plenum). But in practice, shareholder nominees remain the first choice for investors to invest
directly by making nominee agreements. As time goes by, its formation has experienced developments ranging
from nominees made directly to nominee agreements made indirectly in order to hide or disguise the nominee
agreement. The practice of forming an indirect nominee itself began to be used when promulgated Law on Limited
Liability Companies which prohibits investing in the form of a limited liability company is prohibited from making
agreements and/or statements that confirm that ownership of shares in a limited liability company is for and on
behalf of others (Prasetya 1996; Widjaja 2008).
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The implementation of shareholder nominees in Indonesia as explained above, encountered several
obstacles, including violating the objective conditions in article 1320 of the Civil Code regarding the causes and the
elaboration on legal reasons in article 1337 of the Civil Code (Subekti 1995). In addition, it contradicts Article 52
Paragraph 4 of the Company Law regarding the concept of dominium plenum ownership. In the meantime, it does
not meet the conditions for the establishment of a limited liability company, because it must consist of two or more
people, meaning that there are 2 (two) or more shareholders. Furthermore, it also contradicts Article 7 paragraph
(1) of the Company Law, if the desired performance of the parties in the nominee agreement to own shares in the
company is 100%.

The implementation of share pledges in order to support the practice of nominee shareholders has also
experienced obstacles where this is contrary to the principle of transferring benefits in the pledge. In the Law
Number 8 of 1995, the doctrine of shares is as a unit that teaches that the shares of a limited liability company are
a unified whole. This doctrine is firmly contained in article 52 paragraph (4) of the Company Law which states that
each share gives rights to the owner of the rights which cannot be divided. That is why in the share pledge
agreement, with the determined voting rights remain with the shareholders, not the recipient of the pledge as
stipulated in article 60 paragraph (4) of the Company Law (Admadjaja 2012).

Thus, the implementation of a nominee agreement formed directly with a nominee agreement is null and
void by law, because it contradicts the legislation, specifically Article 33 paragraph (1) and (2) of Law No. 25 of
2007 concerning Investment which states that domestic investors and foreign investors who make investments in
the form of limited liability companies are prohibited from making agreements and/or statements confirming that
the ownership of shares in the company is limited to and on behalf of others. In the case of domestic investors and
foreign investors making agreements and/or statements as referred to in paragraph (1), the agreement and/or
statement shall be declared null and void.

In the formation of indirect nominees, none of the deeds or documents stated that the ownership of shares
in the company was limited to and on behalf of others. Formally these agreements do not violate Article 33
paragraph (1) and (2) of the Capital Market Law and do not violate the objective conditions of the agreement, but
there is a material will that is not in accordance with the statements in the agreements.

An agreement that regulates everything that is different from the actual situation for a particular purpose is
known as simulation derived from simulation, simulated contract, ostensible action (English) or schijnhandeling
(Dutch), simulatio (Latin). Hadikusuma (1982) defines a simulation agreement as an agreement is said to be a
pseudo agreement or a simulation if the agreement made is different from the implementation. Another different
skin contents, another explicit letter also implied, like a mask with a beautiful face while the face is actually bad.
The agreement that was explained to the general public or written stated a good agreement while the actual
agreement was not in accordance with the reality announced or written (Freeman 2001).

Meanwhile, Patrik (1994) defines simulation as actions where two or more people that they come out show
as if there is an agreement between them, but in fact they secretly agree that the agreement that appears out is
not valid, this can happen in the case of a legal relationship between them and there is no change in anything or
that with an agreement pretending that something else will apply.

Simulations can be carried out in various laws, for example, in debt agreements covered by leases, grants
that are covered by buying and selling, or debt receivables covered by buying and selling and so forth. The formation
of an indirect nominee itself can also be said to be an absolute simulation agreement (see, Visser, 1985). The
simulation agreement was carried out intentionally to be able to help provide a way out for foreign nationals in
controlling the ownership of shares of limited liability companies which is actually prohibited. The simulation
agreement is carried out to achieve a goal which is not permitted by national legislation. Therefore, the agreement
has carried out unauthorized nominee (Purba 2006).

According to Purbacaraka and Brotosusilo (1983), it can be said that unauthorized nominee agreement has
taken place if there is a person or party who has conducted an unauthorized method with the aim of avoiding the
enactment of national law and obtaining the enactment of foreign law. Unauthorized nominee according to Sudargo
Gautama (1999) is a separate teaching part of the theory of International Civil Law. Unauthorized nominee
agreement is also known as wetsonduiking. Unauthorized nominee agreement is an act that aims to avoid the entry
into force of national law, so that the person obtains certain benefits in accordance with what he wants, because it
applies to him foreign law.

Indirect nominee agreements or simulation agreements as mentioned above, normatively these agreements
are null and void, because the objective conditions are in accordance with Article 1320 of the Civil Code, namely
the causes. The interpretation in this matter is broadly interpreted not only in view of the substance of the
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agreement, but also the motivation or intent and purpose of making a treaty that is prohibited by the law, in this
case article 33 paragraph (1) and (2) of the Capital Market Law.

The obstacle that becomes difficult is to identify and prove whether an agreement is a simulation or not.
Because in the formation of nominee agreements are not direct, the agreements used are agreements that do not
violate the laws and regulations. So that in terms of nominees, losses incurred as a result of decisions made by
beneficiaries in the management of shares or voting in the GMS or other legal consequences arising from the
decision.

In a legal perspective, the nominee is the responsible party, because the nominee is the legal owner
according to the shares. The responsibility of the beneficiary to bear the losses suffered by the nominee cannot be
forced before the law. Likewise, for the beneficiary, if the nominee does not want to surrender the shares held by it
to the beneficiary, the beneficiary must take legal action by making a civil suit in court. In such a case, the nominee
agreement itself, especially for indirect nominees, causes uncertainty of law, because normatively the nominee
agreements are null and void but before the law the agreements are still recognized and have difficulties in terms
of proof in court. The obstacle of proof is because these agreements are made with authentic deeds so that they
become perfect evidence, and in the civil justice system the judge sees formal truth rather than material truth. So
that even though the judge has confidence that the series of agreements is a simulation agreement or nominee
agreement, the judge cannot immediately override the deed and cancel the agreement unless it can be proven that
there are prohibited causes in the agreements.

Legal uncertainty also arises when the legal substance in this case the Company Law does not explicitly
regulate the share nominee, giving rise to a legal loophole to carry out the share nominee. The Capital Market Law
has explicitly regulated nominee violations in companies in the form of domestic investment or foreign investment.
This right is to prevent violations from negative list investment which regulates holding businesses that allow foreign
parties to enter with restrictions on the percentage of shares, and businesses that are not allowed at all for foreign
parties.

In practice, even with the consequences of no legal certainty, nominee shares still occur in the community.
The regulation regarding the violation of nominee shareholders is not in line with social needs in the community. In
this case, according to Pound, the legal function as a tool of social engineering has failed to change society, and
has failed to meet social needs in the community.

This is caused by the inability of law enforcement institutions to find out the existence of nominees in limited
liability companies. Agreements as described above, cannot be known as a share nominee agreement if they are
not united as a whole (Ginting 2014). In addition to the absence of beneficiaries listed in the company's shares list
and the agreements not disclosed in the articles of association of the company as well as financial statements and
any documents, it is difficult to monitor from law enforcement to find out the number of shares in the company.

The legal culture in society to obey the existing regulations is very difficult to happen, this is due to the level
of community obedience will be reduced if faced with the profits obtained by the nominee of shares both as the
nominees themselves receive payments for their achievements and the sole control of the company for the
beneficiary.

Unclear arrangements in the Company Law regarding violations of nominee shareholders are the cause of
the continued development of nominee shareholders in the community. So, it can be seen that the regulation of
nominee shareholders in Indonesia is very ineffective both in terms of law enforcement, culture, and the Company
Law itself.

The regulation regarding the banning of nominee shareholders in the Capital Market Law becomes
inefficient, this is because the policies issued in the form of legislation concerning the prohibition of nominee shares
are in the scope of a narrower arrangement namely in the field of investment. Considering the nominee agreement
is still practiced, the legal profession such as notary, legal consultant and lawyer in this case must provide legal
counseling, and participate in supervisory duties. As a profession, it should keep the professional code of ethics
instead of making unauthorized nominee in making a nominee agreement (Keraf, Dua 2001).

Conclusions

This study found that the position of nominee agreement in the rule of law in Indonesia has actually been banned
from existence, namely in Article 33 paragraph (1) and (2) of the Capital Market Law. However, the absence of a
strict prohibition in the Company Law regarding the banning of nominee shareholders makes the practice of
nominee agreements still occur. The practice is carried out with indirect nominees or simulation agreements which
make the nominees difficult to know and prove.

200



Volume X, Issue 1(47), Spring 2020

In fact, nominee agreement has grown and developed in the community, due to community needs.
Establishment of nominee agreements in practice can be categorized into the formation of direct nominee
agreements, namely by directly making agreements between those who affirm that ownership of shares in a
company is limited to and on behalf of others. In addition, it is also formed through indirect nominees, namely by
making several agreements in layers with the aim that the beneficiary can control, receive benefits and indirectly
own the shares.

Considering the nominee agreement is still practiced, the legal profession such as notary, legal consultant
and lawyer in this case must provide legal counseling, and participate in supervisory duties. As a profession, it
should keep the professional code of ethics instead of making unauthorized nominee agreement in making a
nominee agreement.

The ban on the practice of nominee agreements has become ineffective due to difficulties in its supervision.
Nominees still live in the community because of community needs. Therefore, it is necessary to do further research
on nominee shareholders someday it is permissible to adopt the concept of trust in countries that adhere to the
common law with some adjustments to our legal system.
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