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THE NATIONALIZATION OF FOREIGN COMPANIES IN
INDONESIAWITHIN THE HISTOREICAL AND IURIDIC PERSPECTIVE

Serpranrelp
Beehelor of Livws froom Lindip, o Muster of Law and obiained o Doctoruse degrss o Legal
Stiadiesfrom the niversity of Indonesia in the field of Econamic Law . and also. siace 2018
mnifil revw . the Chair of the BMasterof Low Program i A Achar University, Indonesia
S i B Gy it Lim

-E_-Epl.ﬂill The Nationalzation O I'nﬂm 'fm;punn In Indonesiawithin  The
Historieal  And  Juridic  Perspective— Palareh®s Jourmal OF Archacolagy OF
Ry pt/ gty plolugy 1703, 854867 155N 156720d%

Heywordsnationalcation, histrical, jocidical.

ABSTRACT

Thes vescarch s limmlcad o ihoee fssoes, mamcly the rl:|1E|ll:lm:nll!il::ln ol nenrmalwacon
T lomsessizi in lerme al @ I:imn‘i-::lT'[huru[rEtlit'e,lhe nu-!l.ll:mn eil et iowlictiom i Indomesaa sl
how natonnlization in ndonesin will be i the fmocz, This study aims to fnd evidence of the
nnplaneniotion of salivsalizetion, nabonalwaten aranganents and the possibaligy of
palionalatmn m Indoacsis, The mctbod wied in tas mict o is the rormative jlln:l.i-l;z:l rctiad,
which e then '-'II1H|_\'.I:I."¢J. L||.n|liluli'n.'t:|3' The resalie of the |.I'I.|1l1.l Temnel 1heal 1% 'i.lr::|:|Er.-'r|:||:nJ.11ie_'||:|
bid faken plage in Indeoesia, namely during the old order. Joridicudly, pationslisnton s
reEulated in Act 25 of 2007 conceming lovesiment. The resulis of the smudy, among others,
indicate that patomlization s (akea plwe in Dbonesia o goven that i thas em, Ixdouesia
is i dire meed of foreizn it w ereote jobs, tee noationaliamion was m caneed o,

INTRODUACTION

Every coumtry - especially developing counbies - nesds an aavestmanit i
nocelensie e ecommnic d-n\'-uhl:n'neﬂ:. The mveshnem 1o @ CammiTy woilll e ol
15 Gike place properly and benelit e coumiery and its people, when the couniry
i= whle to detormice investment policics in oecondance with the mandue of s
Comsntation (Faidun, 208,

The philosesphical basis of the invesimend is the fact tfei in ender fo 1]:'uchp
just omd prosperous secioty based oo Popensil ond the 1943 Congtiwtion of the
Republic ol Indancrin, it i3 nacesaany 0 comy our s ointhke nationad sconemic

Bo4
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clavie lopnent based an ecomsmic demociacy i adieve the objpactves of the
Sale, curving oul the mandaie lisied in g Assembly Drevree Republic of
ledonesa Feopk's Consultulion Number XV1 0 MPR [ ' conceming
Foonomie Polities in the framewnik of Economic Democracy. mivestivent
policies  should -always snderlle peoples ecomomy which Involves e
devglopme of mieny, smull, medivm and  coupemutive basinet sed, and
oocekerote: national aconomie deselopment af realizes political ond ecoapmic
svercagnly Indoscsio needs an inorcase i invESImEEl [ prOCESs SoRe e
protential intn aml econmme pewer by wsmg eapitnl thot comes: from both
i i aned abiroad The Predidear of the Repablic of Indonesds, 32005,

levestmeent policses mnst Bove o strong ond ebear philosophy end legal busis,
bewesinment pidicy 1= like a ray of Light whsch poes where to go and af the sime
e i tlee focsd than g e craversedd | ow oo oo i and sl i bes sk
b followed in order we get (o the destinadon sufely in reiking on nvesiment in
o eountry. The scienee of investment low throush theories, principles or legal
principcs amd e rale of L s well podevd opang | mlarmatsenal conventisens
agreements have movided sufficient foondatiom fore the hasis af developing
invisdrmenl law palicies in o couniry (Paiden, “Parsdipmnn Baro Kebijakim
Huokuny Invosice] Indonesia 17, Cp, Cit).

In the rrunter of developing investment T, these are we majier groups of
teceles o devel o odomg, sl the neacds om! igerests o ewch differean pany .,
eapag iully in rebutiom pe foneigm dineet investmenl, namely e Bost couniry arl
the host country, investors whoo are osually represonfed by basdanatiosal
corporatioms [ TRCT or multirationsd compoodions (MNUsfaidun, “Fardigma
Haru Kehgyakan Hukum [nvestast lndoresis 17, Thid),

IRvestad mativano - ﬂ.EI:‘fIl:r'ﬂ.'lﬂg T MLz R amrnsnad om IHHJHI- - 1K m‘.".:‘ﬂ.lr!l;
gorond includes the inll‘nwin: factors: compony excellence. market stiture,
market imperfections and  market ecpansion, svalahilty of ow matenals
{paiwrad resouress) and humnn resources, risk considemiions. including paolitical
ond fgzol sability, tansocton cosrs, cxcellemoe and eonvenience (faxcs and
permits), host coumtre policsss (imvestmend deshimadion connines ) and domesie
Eovermiren] s palickes

Om the husiz ool thearchical considersions (n welting invesmem policies n
dove loping colninizs, fhor (5 alwoys o Tag of war berweoen the ot cowntry and
v whee have dillerasl considerabons ol mobived o sDSadun, 20H0H)

The chullenge for e development of amiversl investmen s s et negion ol
Investmant 2w must be able wy protect wnd protect natkomal (domestic) Inwerest
in an open compeliive e batween developing coumiriva n e struzele for
foreign mvostment o the e of open competifinn. un execpiEm Dovamons
principdes snd imemuional law is possihle il 8 Bost cooniry s aoke o provide
futbomal and soronge arpumenls e wiy o country s exemped fem e
provigioms of [ow that pply univessally,

The effoms that cim 30l e done in 1he fumne ire
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1, A werious effom o perfect nvestument bw by perfesing vanses relaed
rules ond implerenting repulatioes, egxedally with the isswmmee of Law
Mumber 25 Year 2007 gorgerning lmveasoment which hos sounht 0o adopt variouns
imfeemitiona]l pawiples i the Held of investmen law Exeeptiong & the
spplicamion of the poaciples of the World Trode Caganlzation | WTO) B the
investmenl sechor are possible for Indanests us long i Indosesin reslly ries b
provide rational ard strons arsuments maccondones with nebional intoresis,

3, Indonesta sull has enough opporuniies o be comidered a4 an
mvestment destimdion country o werms of wmoral owod ooan resurce
coeideratiogs a5 well i the sraegic Incaden of the emiry of [ndomsia as
the becusion of investmend and e exsent of the product marke,

The new paradigm of nvestmest Inw intermotionad | 15 open and H@73 R obendi,
RELTE TS This apenness is bawesd o 1l |'u.i||.|.'|:|_:-h.-|. sigre=d wpon thie Wkl Trmle
arg::lmtl;uﬁ'ﬂﬂ] - the WTO 15 a forvm for countrics Lo agree Do &0
exchange of "Hbesalizinon” commiiments by redocing wade bietiees o
pgrecmg to the provsions thit member couniries must sdhere fo, such os
omnng weprovil masked smccas, which stipulaics the cxistenoe of dynamie
lr=mibom | freedom betwesn counbnes o weke investimeats thal e |I;‘E:l.| I
naturz, bup lepal ceraimy does not leave sebstantive justics. the cssencs of
comuriuniry gustice, Lol ceralnty is important. bug 108 no just legal cenointy
that s proecdural ustted Iranto, 202400,

.ﬁ.ll.L'I:EIlmﬂ it I:r‘mmllla.‘,'.'l.!ui._:l.ll.. J!ﬁlﬂ wneerldmly will uffec? e SCOmBIY.
There are three fastors thal conke the absence of legal certaindy in Indonesia,
namely: Fist. the hicrewhy of bws and mgolabions docs not funcieen and still
iverlaps wath the wpuloled maenal. Second, the motborites are weak i
carrying ool the nues; and Thivel, the resslution of diggmiees in theccononsic lield
canndd be predicted, svischronieiog e lawe ool regulations e ibe ceniral
lzved b the Bevel of repionad repalations, and capogling lecol regulatione tha
inhalnl wvesimeal. aligrsents with the pows, sefomming to segolitiomns, sl
st alsocbe abhle cond sct refexdvieg whil sieps that s manageable. available,
wealistic, workobde, and mierwoven sasily with all sgecisof socisl Ll Hargom o,
200k

Each eountry rospects the sovereigiy of each country fo sot legal polioes on
investment, hut ench cemiwry must protect and treat ench other's investoent
activitizs in their cowntry without discrimination betweesn foreign investors ard
domestde [mvestoas, a5 well 28 among feseipn  investors. This prncople
cophasiceson the premse oo thc |'_|'i|:r|'.i|||u|: |hr||rrl ui_'.lill.g_lhl: bl o of mlerest s
between each party by muotual iespect and  giving  treamment  withont
descnmimntion CZaidun, 20080,

METHOOLOGY AN ANALY SIS

B reseanh niethod used i nomsn e jorklical. which concepidalizes the Taw
ax whiat §s writien i the legislation {law b bookop or e Low s a mule or morm
thal k& henchumask of humen behaveor that 18 con sidensd appropenabe. Thas Lype
of lcgal ressarch = carmiod out by sxomiming seeondary dain in the Tield af law
as litmary datn usang deshuctrve thisking micthiods

eha
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T apprrocachs weeel o addrecing the problen i w use the sty spproech
feinue dppmoach] anl conceplsal Spproeh (conceprual appros i

The statitory apoach (stalie sogeooc b s caened oul by examining all laws
i g lgygons relaing oo ehe legal lssibes under Lvestigacion. The approoch
this kea willl open o epoasiunities for feseinchers 10 leem whether there 15
consiEtency and compatibilits bebweon one faw ol amother fow.
13

Conceptosl approh l;grl:q:hﬂ sppoeiy) o beseel on the views snd doctimes
thal devedmp in the sciencgpyl luw., by sudying the views s doorines of
distrings in the seience of law, Understinding of hese views and docirines (s
the busis for restarchers in building a legal argument in selving the ksoes ®
Tt

The lem! material colleciion procedure wad in this wedy 13 the 2uly of
litermure thatl is colleeting dota by reading ke gl ation, official doguments ard
lirerarure that are closely selaied 1 the isaucs discassed.

The lepal moteriils are then malveed sod formulaied - s sepporing el
marerials n ks swdy. Proccsaien of keaod moterials = done dedoctively, that
i%, drwme conclugens (rom 0 proklem thot g peneeal 10 madiee sgommsd the
constrete proliens Teced.

Latgd muterials obainal m this swdy will be andlyeel quulitgively using
dedictive mothods. fnome ly moneral dota o the conception of lepal matenols i
the form ol legal principles, posfulaics asd icachmes dectnnes| and expeif
opinions which are amanped systematically as an armmgement of legal facks.

Tha datn analy sa techitsh 13 done quolitsyely by collecting data, qualifying
and then hnking theanes relotedd to the problem and drawme conclusions fn
determine rewalts. Dt anlysiz 15 camied ot starting Hom o .11|.1|:|'_|,' ol ihe
principles or pranciples a5 repulated in the prmery legal mateniol, snd then will
by further discussed wsipg the means of secobdary lopal materals.

DISCTSSHN

Law Mumber 25 of 207 concerning, Imvestment has adopted  various
internitione] pangiples in the field of nvestrrent bw, incloding regarding mles
on MNobona lzntion. Matioaglzotion &5 the toking of ownarship righis of forcipn
vt ihrough |i.'.w."dilllﬂ.‘l. wiliy e v s o conmpemanbim which 1%
determined by market prices = hased om an independent appaisal appoinied by
bty partizs mnd  cintied oot inoa costom F opractioe that s camied oug
imtermotionally - and by ogrecmbent betwoen the govertindent aid e Pasligvent
and if mo igrcement 15 renched an the apreod price, the shispute 15 resclved mothe
arhaeration (The Presidet of ladoiesian Repmblic, At 7)

Thee matlonelkeaton of Fuelgn capiial conprinies & ot probiblied = long as k
urrholds dhe Counity's sov@reagmiy, and Incemess & ome of the counirses (har
e pudate investment policy standards that most be cleady reeulated in o bost
commiry (Saaifodding 200 1) The ace ol naicmsl boation of Breign comganies s

U
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g leval comfiion bur B opegudres. comginatena] acelon through leglsbiloan.
Investisee, reguires lepal certinty for the peacefulness i e busines o
invasion,

Thee proces s of priccipled soononde globalzaion L Gberlsin and capiielis i
in frtesirnen L cunned be prveniesl, bul con e contriflal by the Gevernment of
Ipdomezin, uaing Lo no. 25 of 2607 a5 an instmmment of contmof, both inderms
of prevennion i sepressom Syailuddin . 200 1 Lwkneh have 1o be shaped Beeed
on e guckines of Paneasiln as thew sl foruny,  which e includeal in e
Constitatisn of the Magonal lixlsesian Bepublic of 1943 owhdch negn will be
e fermed wsthe UUD NRI 1945505 the evcmanric cunstinbon ol Tndenss s which
eaytains the eoacept ol The Pancasila Welfare Low Sifz,

The rewtional keation of forelgn capiol companiss b= o form of congrol Cin b
s of prevenion or repression 1ol iy peputive impact of forgim invedment
in the proce s of eognome globulization in Indoneain wsing o legal instrament
i 1R forin ol Al 25 of 20,

The changes thst cocar in the conted of natoslirastion of ﬁ'lfti:!,n corpnie
legal el ties el Become ndindsim govemment propery will keguliy resull m
Ly, ety

| The Covernrmcnt of Indosesia i the cwnee | Tplder of cagstal and < ares,
o et ahe e levom Core | gen Dnvesioms:

i The sbnlies ael Cormd of & legal entity in o foewign copitl company will
chnnge frown & prevate limited comgany to 0 state-taned cterprise (horeinnfer
abbme viated gEySEL, which cas be m the dorm of & compaotation or puhle
COMpany 4% msulﬂhr_'i:f in sict NMumdher 19 of 203 I:"m'l-l:ﬂTIiﬂE_ Lrate L bormed
Enlerprisey

The enaceepn of mntintalizoton f foacicn copdinl CoMOBNIes 368 & MKVET of
ownership nghts b foreizn investment accompamal by compensrtion by the
Ciovermmertd of Indone sia has s doctr imal boses i begnl docirine b A:cmlin.g; tn P
Adriaanse., the term netionali zation means (Ginting, 20071

4, Conffscr g, wiiiedt 45 the govermnes % aeliont 1o ke over fadfvideaf
preape ety ek L et aecaieperimtad B oo e e e )
2 [Leperpreiuttin, wiveh o gee grvernment's aoifon fo lake over persringt

Pty gocarmpraied b e ongrennation. Pl eethiod, accornding (o Tiatiog, 0
o P ocafian of PTG (omaeigenin gl d caruraction witl e olave presdniors, it
et hat every “outespening” st be bdlonted By Ueompensation IGinnm g,
2IXKT).

The watiemalizetion of foreign caplial companies which 15 conespunlized in Aa
2% of 2007 as & takeovet al forelsn imvesimenl owncship rghls aocomgaticd
by compensabinn bo foscapn imves toes 15 line wath iematenal o dectrines
ihai aleselop moelerence oo existimg neernationnl conn decasionsCSy nsfadding
200 Iy Huwwewer, Indeiesia’s nationalicatien of PT Froopon réapad pol: mies
even though [ndonesin wag evermuallv able 1o acquere the 51% stake of PT
Frecpor Afrpvadi, 2008 Te noie. the Minisee for Smoe-Ceened Companizs.
KimSocmarm, proviocsly sand, the pryment of PTFD shares by Inalam will be
coangtleted before December 15, 2008, Ring ssid, 2 the same time e Blini sy
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ol Jusice cowl Humean Blolios woueld pote do dse governmens ad cosood b
% of dsres Freepon Indenesiic, Ddum iselC alresly has Qods o execuiethe
purchuse of PTEI shapes. Tha company poeletod USD 4 bullioa from pkobal
Tonnad isiance)after the kg seign of PT Fesport IN likdonesia Poe S0 vears
(Setiawan, 20018; Head of Corponie Commiinlesion md (el dodosal
Belutions, Bembi A. Witelir said the Popui regional povsemment wosld get un
albecation of shares. Inalum witl provide Ioans o local-eowned compapies in the
amdmint of 115 5 819 mellinn pledeed wath these shires, The loas ansaallinenis
will her pascd weith FTF] diviclenels g0 b obtai ned by the lecalonmed co mpomies
of Papus, However, thie dividend will neg be used Nelly oo py msollineans., Ac
i knewem, of 100RE PTFT shigres, the Papua regiona] povermmend will own 1995,
leadmn 41.24% . gnd the US miniep compuny Frecport MeboRan of 48.8%.
Heovwever, the combination of [nolum and the Papua Regsenal Govemmment will
make the Indoaesbin emity (e PTELoommller. By ouwning Sianes, e Papus
e i | pevemrment il get dividends of s leps USD 100 milen o IDR 145
trillicn per wear after 2022, FTE openitions will operste normally after the
Tramaenom-Froen Ofeen (300t uncergronned mane, O the 1M share of the Papua
regional goverament, it s divided win 7% for the Mimika Begency including
raditiomol Lo mghis (litiondl e, dmd 3% for (he Papien Proviace . In
addlnon w sharcs. based on Geowomment Hepuloiion Moo 353018 on Tox
Treramenr gacl Cos B Tax Soaie Revomiee in the Mmeral Mo Biesmes, the
loeal povernement will alseget 65 of FTFS nel profit. Laer, the &% will be
ividad loms 25% Mw Mimiks Regency, 2.5% Ton disoios ouside Mimika, aod
% [or Pawa Province, amd is currently under the wenership of SOEDnGlum
Holdnp (A yadi . 20158 To acte. the value of U503 25 hillion is hased on the
sl ol ne godiation:s watly Inaluss, with Freepeen MeMolan (FCR ) and Bin
Tinto. The figure s ale lower thon the value thiat FCX had submined 15 the
dimi sler of Eneroy smdd Mimerol Bewogimoesof IS0 I 15 Sllion, the Minisers
lettesr oo FUX of LISEY 4.5 billion . and the results of Morgan Stanioy valaoion
of LSIY .67 killien, To teke PTE] shares, Innloey yeaed E_In-l'rll hemids ol LIS
4 hillinn. Whers  as auock as TSI 3RS billicn was ns=d in by shores and ]
50 millive for refinnacing. The bonds consist of <4 msturtics with an svemge
coEpnn ol 3.0 Aa ror the deiodls. fliest g USD | billson with a compon of
§ 235 and n fenor ol up o X021 Second, LIS 5 1258 ballien with o couprm of
5 T1% amil o tenoe of up o 2028 Thind, LIS | Billion with & coupna of 6, 53%
and a temor unti] 2025, Fually, USC 7540 million with & ooupon of 675% m
2048w ith 0 cormpensation of IR 54 Trillion {Afr wadi, 20080 & Enown, the
Blimzrer of SOE. HavSoemuno, previowsly soid shar the payment of PFTFL
sharm= by Inalwe wall b |..1.1-r|"|[|h'|n| belore Docermber 15, M08, Bon saed, o ke
same time the Ministry of lustice and Human Rights wonld aole ol the
governmen ! bad controlled 5 1% of Freeport Indone & shares, inglum isclf bod
alieady hove londs o exccate the purchase of PTE] shaoes. The company
]:-ruz_l-ir'J'r'.u:I 158D £ b Mo broom glrl'ul homd ssuance: Schoesan speds Hend ol
Cowprraie Connrmmiic atinn anil ler-lastiietumal Relotions, Heodi & Wiile
capd the Papus repicnal govermmen would gei s share allcaion, Taalum will
provede a boan o S0E of USD 519 millkon wiuch = pledoed wath the shares.
Loan imsmalimens anll be pald osr with I'TFL dividends o e obodied By S0
Papus, However, the shvedend wall not be vaed flly 1o pay amstallmens, As s
krwewn, o WS PTF dhares, the Pepua regional govemment will own 0%,

53



THER MAT R A LT R 3 RN RN B P S S IR TR 0 TR L A P PR BEMLE, 17 i il

Bcilown 41 24 sndd the US mioles comprmy Freepom MdohloBan of 4885
Huowever, the coomtiog lon of Tsatum and the Papua Begion) Gowernment will
make the Indonesiun entty (e PTFIL controfler. By owning shared, the Papuy
i g | gewverianen! will feceive dividends of ot bessr DS S 100 milfion o Bp
P45 crillion per year after 2022 PTEL bjpsersions will operie normally e due
irunsition peraidd from open pit mirs o adenzround miges O0 the 106 share
of the Papua regicmal povernmens . it 85 divided mie 7% for the Mimiko Begency
melwling custornory Aghte, and 3% for the Papua Proviree, In addition 1o
shares, hased oo Government Regolation Moo 370008 an Tax Treatment sind
of MNea-Tay Stxe FHevenue in the Minend Miniag Bosieess, e keeal
gosermmen will a ke g 65 of PTRT S 0 profil, Lider, the &% will bedivided
imto 2.5% for Kab, Mimika., 2.5% for Koboutside Mimike, and 1% for Papua
Praw imce .

The conmuversy ﬁmm the Gowgmmment of (he Regublic of Indonesia
{FEMED and FT. Freepor-Mebdomn (Freeparh = [ hely to be able o scitle
disputes m intermanional arbiration (UNCITRALY, stammg from thggiesie o
the Govemment of Indocesio o ooy ool the mandate of Act 4 of 2009
concerning Minen| and Coal Minmg, The [ mumdites thal he Confmel of
Wk and PEF2H be somvorted Into o Minine Besaness Licemwo (U89, notones
thal mve lagal comscquences m the form of adistments o Gacal sehe mes,
conng linmes mechantms with other national Legrslation. and the affiemation of
sdpie supeiionily over mediess s

The law also mmdates thot minse concesson holders baild smebiers as a
consd o for gl ing expet leenscs  and provossons or diveatment of shares
are alsn regulated <o that the poation of stake ownership and ¢ or notienal
himsdrisy selirs T miming s ivilies oan inemeas s,

I*r. Fm-ﬂ:'l'l.'ll'l 1] Itrl]ﬂﬂ'l'[[ﬂlaﬂ,_ﬂ.l:'l-[ iz5 BsiEesa non vitiea mo the Migeral and Coal
Lavee, arpmumz Thot 1t 4 comtmry n the ngrecment of the two padies m the CoW
which musst-alsn be respecied in accordance with the principle of sancrity of the
contract; Pacta Sum Servondn (Rabman etal., 20T This pripciple is based on
imteennriongl feoal sranding  which ossmmas that the srane 5 not aqual mnpu:nl:m:
legnl |:_~.11.||r:|.4|!|1hrr|.'u1 el pl, M7 The confiwt between the i:n'l.'i;mm-cm ol
I demesia and Frecpot s oo simehon thal srises from g sitstion of “wiang ® de
i% allowed to drisg oo, mamely the povermment's action takes the torm of a
comtragt (civil) in munsging weadth and motri] resounees linchiding mining
potonizal b Mannocmesnt By the State 4 an emvbodiment of the State's Risht fo
Combrml which s nrlhln:: hul e noncel &t e Freabest welhare anl TR LY al
the Pujp]e Aut m |E:|Jrr_l.l_ the form of the comtract has redoced the meaning o
the Mate's Right 1o Control which netwrally negates the main purpose of the
caistence of that dsht. The presence ol e Mipesal and Ceal Losw @ il sded Lz
corrrct Hhe Vermomones” stontan rolemred fo showe, one of which 15 80 cha nge
ihe Coendrad megine oa Perit that is in Hoe with ibe TIMY comeepi. & pereil
i e i geeUod i repasition the parties Dol voed i neesacing minine peienti il
(it s cose the Stote and [ovesors ). b addition, the Perut regime 15 a chowe
that most be tken 1o prevent the councry from bBeing theowm noa enotber
ehisnadvantagem s s tuaticen weisiag oo the ose ol contracts, ane of winch s ihe
selilement ab alisputes thal me il eraatinmil arbitndion  mechansme o
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prundiion e Gowmry s equal privace sector secios. The pesence o
Fesol ution 18053 on PSNR andghe principle of chusulurebuss e dantitas as a
customary internutional law gun eerve @89 lopal bawoe for the Indenosion
covermment in dealing with Freepor gid Poreien iiming investons (n geneal w
escape he threar of a Bwsall b ltematioml ablmdon celeed odes e
sanddily of (he work contruct (e suniservandandn the vesdice of Deutsuh
HosoRoad. it is stated that the interpretion of the goodwill (poese s seraala)
5 hused om e rariona lity and chedicnce Crede!| kb eddeatilfifhrid |, where the
ot needs wy he comducred bosed on ratiocality and propeiesy (edfgens de eiven
vian weal LR el e el [0 el even o gh e meswning beliad e good will 15
sl Bhurry and winbiguous (Rhaimrely, 2003 L The delinition of propriey whish
iz interpreted as a foom of justice is stll very abst@igand full of pralosechical
debuites, This dheaster was ot by the Undied States. Seemen -0 DOC YEvedy
comeact of diry within ihis Ace lmposes a0 obligaion of goasd o7 MBI
perfommance or enforeenien], And in SectigR)!-209 rwies tn guod fuith
hnnesty in the terms of the tronsaction.  honesty in fact the conduct or
ranaocton - section 2-103 (1) henesty amd oboticnce (0 rfomal business
transaction standards, And the exieenoe of the ]'rinl.'.ip'k' af grud Pl s atilll &
lon af contesiticm - H.G Wan Ther Werl,

Even in the resoluiem of Unsted Notons, the soventgnly oser 18a sl
resources i recognizcd, samely in the UM General Assembly Resolution
iires | RO3 | Eahsn, 20070 widod bs oie ol thie st Bingoran [massdon g
wonned, e interest of the mviaior stules and e interdsis of the receiver siule
{Firs1. this reanluiion eonfires thiot the sovercipnty over notural raoiircss and
othir soapecs of weth i @ aouniry 15 & rght that s owned by the siaie and the
penple in it dthe right of people nnd nations). The fulfillimens of these rights coan
ofily be dome by king foke yevonm (e ineresis o mficnal deve logmeal arl
e weltare of the seople ke cowntry. Second, abl axploration, explomanan oF
inther fosms ol r".u:p|ni|!ql|nr|. nt the somiroes of prosperity and notaral Fesouees
 coumiry ax well s the an:lEn invesimend recded fo carry ot suc s ‘l]:EI_III'II“.
must be in line with the Tules and preregquisiies thm are f2lf necessary by ihe
apfe nd peoplo inic This gives the state irthodty o aurhonze, Bmic, or cven
probhit the condact of sech exploatabon activities, Thard, in the cose thad the
SIE aut A I:_T!-:I'r'nlle-:l The cormemere i st O iiral resolnzes iy |i'I'E‘lEI:I
investors, an agreement om the distabution of prolitschizined from these
activitizs mus be regolsed based om applicshle national regointions  and
imicennfiongl bw. Agrocments eegarding benefic sharing muost be carried oot
wilby carc s &% nol o viclade the prlln.'lpli; wl Adnsc !lill'l.'cl'l'.ig]'l.t: i sisinenl
reenorees Fonrth, scts of matiosalicagion, EXTpeiation of assebs or requests
from investment recipenl copntries o meke requ isition me of business ook vities
cartiod ouit By Toreugn lyesboss may only e cirrid ot on the g ofa) publie
mferestnd scourty b and matsenal inforests that can be clearly demmnsimied
and nof individual S prAvaie inberests, whotber forcign o domestic 15 theg)
Avions dre aken. appropiaie compemsation |3 mos be piven wod the aetian [
carrped pail in accordance with the provesioas of the applicable regulstione that
dn et violote the censeal mles of infemstionn] fow . IF 2 dispute orises xareal
ol thes actice, 1 hen hused on the sgrrecment of bath pares the daspute esolufson
is corried ot toenggh an istermticons] sojudcaion o arbitation mechanian.
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Apprpriaie connpersa Hom st be given and ge acioen mken s 0 aceoeiines
withy the provisions of the applicable regulations thas do oot vielse the geserad
rubes of imcrmationad Lew, 3o dispute arises a8 o agewl; of Gy acotion. (aon bescd
oy the ag recment of bt paties the dispate resolution s carried oo thiou gh an
Dt rmit o] sl | udicadon o arbarratiod mecktizm k.

The fesmmulutim of this reeotion does ot Bllow the Colvo Doectring or the
Husl | Fownui b, bt rather secka womschile way that effimms the imierests of Both
parties Indomesin s oee ol the few conmiries that regulste economic act vilies
b Eie ccmstinution, wied this conrae be ceparated oo he spiricofl de em when
the 15945 Comstituion was dralied, Kahin (19520 sttt the Fermulsion of
the Indonesian constitution 15 infleenced by: the spirit of anti-colonialism.
Bl . theenblectiviam of indipenous peoples, and socialism, The chasactenstic
of snclalim nothe 1945 Cosidegion con beseen by the existence of 1he
ki om ' the nationu] eeonomic s ylerggghrticle 33), u provisen commonly
fourd in secialist-sivle counmtnesArticks 33 of the 1945 Constitotion of the
Bepublic of Indncsia constitties a eonstiitional bisis [or the ageration of a
welfare-onented econmmic system iparagraph 1) which s camied oui by
exprrvmdng "sale controd” over the Brunches of produetion { purarnph 20 ard
asraran reaoufosd dparaacaph 33 Heferina 1w this Tormularion, all foems of
[rmid-bagoc higsme a3 cenivaties, mebiding mirng Bigisess aelvites, mast be
carrted owr within the frameveeak of "state comteal” 1o guarantee the gereanes
prosgeciny ool the people, even soow b Frespor's mbnbeg ool vives i Papus

Diffesctces ot notonalizotion of  the becinning of independence with
talmd hgation afier relorm are &5 follows: The process of  otsodutcm il
transiison took place wmetme affer Indonesias independence peak in 1957
Wi wos inlinked by the people dioe we the Teilee of ibe Roeand Tihle
Comterenes Betwesn Indoncsia ard 1he Metherlonds relatad 10 the retam of the
fermtnry ol Irian faya i the Repab e of Indonesia. Ared after natinanlizntion the
||:_E;r|| enfity will become state =owned ER T rises tHombes, 20144 The saul
comgrany becomes * o nation sffaic”, In the fmplementaton of naticnal ization by
A cOUnIEY of propemy dghis or abpeets relntod 1o o foscion company In 2 coustry
thal wants ko Enka I:-.f_al o Liom mﬂlnnnlqulh'nrl sk pay atteation tothe mnciple
of "terrmerEliy® . T means thal the ofgect o be nistionalized i< sathan the
tematon ol hrandares of the natiem that carried oot the nationalization

The tormitocindl prnciple bos hoscally bees earfied owp by Indoncsia o
|||1|i|:|1=1|ii.r|||g Tnich COIHNICS 10 IncleySesn & ling f: g, Ths o B Lol
in H'lcm'r:.inn': of Auticle | in Ace Bioof 1958, thay Dioich-namned CompEies
in the Eepublic of Indonesia that will be detenmined by Government Regidsiion
g s tost Lo manhoaud st o andd are doelaned o e the Rl and frioe property ol
the Republic of Indomesia, In | 954, thone was Geovermiment Hegaggtion Mo, 2ol
1939 copceming the principles of implémenting Aol Bod 19559 concemming the
Nativialization of Dukch Companics. The Govermment Regalation No. 7 of
1939 grates thal the compaitles owned by the Netterlands that can be subject 1w
inLiena Hzation are:
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1, A oy whach s =Inllg.l or pandy ovsrnd by an individeal Doch
citizen wind domiciled in te termivony of (e Republic of Indonesi;

P Jueprnpany avwnsd By e pal cntity wholly or pacly i tee capital of the
Cumitfuny o 'm-ﬁ.mnding capital oigsa g from an indiaduad Durch citizen amd
thal kegal enginy b doimdciled within te tertiosry of the Repabllc of Indonesia,
3; A bommpuny which 1s Imlﬂ m the werritiry of the Republic ol o sia
and belomzs e a beasd entity thed is domiciled w ithin the-temitony of the Doich
Eingelom, Messwhile, companes that are subseet (o nat ona lizanen mchsde ol

axsEte ol roverves, Iinli. el clmimms, Homeever, i 15 me clewr wiedser these
il st e locaed Wity tie serriiory of the Bepublic of Indonesiy {Asiche
2ol Gevermrsent Bapulation Mamber I of PRI Ginting, 2007

The perat lemns an srvecstnend el ko nadi eali nn et ocour ane s Folloses: Fre,
the cose of post-reform mikskaleaion, saomely e Malayelas palm ol
company in Wed Eulimantan whery the company clewred the lund until it
possed e righta, the Molavsion government did not woant o nepoliote on the
borcker poants thist are 31l being debared, the exasere o the copany ala oil
is destroving land cwned by residents Such conditions can be natinoalized given
thal relied b stle sovereionly muwd be vpheld, @0 the PRIA violales he
jrrovigsoms thot are regulred In the kegilatdon(foewano, 2011 ) Basesd o police
manitormy, Apme Hombat s divectly acljneent to Somawak, Malayaa, Irs abom
tus hasres wovay By Aok which s the official entrance o exit of poods s
services i Sam s Begeney, wiih Sarawak . et oo the Dol oowened by Bainkor,
in the dred tho entered Sorawak, thierg s an ofl paln sompany thil is making o
ditch. Hewoves, he costinued. tho troneh was eaode cooncide with the state
bonmdary markers herwesn Indomcsia and Maloysis

21

Second by, Singe the jsstunce Df]hcgﬂn of (he Repubbic of Indonasia, At | ol
VAT concemint e Barsen Investment, seveenl muitinational companied such os
I:'rc:-c:-pnrl Salbur (o, Intergggional Tl & Teb (ITTH Unileyver, Cood  Year,
Domex . Philips . Inchuding PT Indonesim Asshon Alominum (ISALLRS 3 ot
wemune hetoreen the Indonesian govemmeni and WipenAsshan Aluminem Co..
Led, bgged in Tokyn agreed tr establish a company in Indoncsia on danasry b,
1076, PT Indbanesia. Asaban A lamiram (INALLIM], o oint verture hetween the
govemnent ndoncsan gnd Nippon Asidham Aluminum Ca Lid, cxtablished m
Rknra. Inalim is & company that boilds and operates the Azahan Progect, in
acoordanee with the Moster Agreement. The comparison of shares betaeeen the
Indrmesian. govemment and MNippen Asahan Alumisom Co. Ltd when the
company was foanded was 111 with %% In Dctober 1978 the composm
Become 255 with 759% and since Jone BB & became 41, 135 with SRRETS.

FT. Innlumgyuilt sad operetes @ hydroelectric power stption eonsiding of the
Sizutagurn and Tanggd power statice, kicvwn o Asahan, locted in Pardiohan,
Toba Samesic Rogency, North Sumatra Provees | Wornoo@m, 2460 The
commsiretion of the entire wdmogewes plant ook 5 veirs anl was inaogaricd
by Vice President Umae Wirshadiku suma oo Jue T, 1983 The todal capaciny
mmaned of 426 MW arad the peak owlpu was 313 MW The eleciiciny
pemessted t5used for the smeliag plens in Koala Tonjuag . SO Workers' kodia
Bk shirwes thad 17T Tabum, an investor fromn Japam an Indoresia, womterosting
fo have Inclwesin’ related toodhe ek of electmcity supply in Mol Sumedra,
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while PT Lisliom les (5 own gxur ol it o capracitg ol GO0 &R i the
fustory, with w Cheuy cale lation that i 3 US cenis per kwh, 10 the electricity is
sold o FT FLM, PT PLN ooy buye & US cepts per Bwh, Previously the Morh
Sumiatia Peoviacial Goweinaent and 10 cliswects in b were meady o mannge
3R E% ol PT lnabum's stmres, The mason i clesly wintlisg o enjoy the benfile
ol the ural’s medural resoures (o ol Leost the nest 30 e, PT Inulom is @il
consmined by differences inthe value of valuations bebe'sen the Goverament
of I desmesia whe pobmiered g hook valoe of 429 millson US dodlars, while the
Tapamese peoged 636 million US dellars. S0 this cise s miereseing o siocdy
wocarding s Law No, 23 of 2007 becuise PT Iaslum b ssses io the form of
Nery lirpe powar plint: amd can meet e elecrdciny supply nibe Monh Sumaina
ond swmoweading areas. Govamment policy in comductisg mutionnlization of
Foregn compaares s ane of the covernment's ctfoy amed &l minimdeiag the
orrurience of penples etoanmic dlspariy. This policy was aken with the
imfeminn (had investment desdination couniries cun nebuild o couminy's eeonomie
srueturs.

lovsstment law in ladonesm. btk At 25 of X7 l:rm:n:rrl'.n; Investmenits
currenily in foree and the laws fhol hivee been @naciad in the past do nol moke
the caie sopizarion of takms into nationedizaron ond expropriation, or eevocolion
of nghis (micigemng) i global  disenfranchisement and v al
disgnfranchiscment. The law mily recngnimes tse single tars of "nationalization
o el ation ) o bmvesior owmesbip dghe”, wlilie Act | ol 1907 concerming
Foreign Investment (ULTPMA ) wses thee term “nelionadikion [ reyvoestion of
ownceship ightss to forersn copital companies o actions which redoces the right
to controd and / or manege the company crmecrred *

M hile, Al 28 of 2007 does nod gpecificelly determine tne wmoan] of
compensation. Amcle 7 Pamngraeggi2) Thia Law only states that. in the ovent
that the governmen! tobes an ael of nabonshratsion or expropnotion of
uwrn:l:ﬂ'nip ﬁgﬁl!s. the govEmmeni w il |1:rnl.ri|:|-: EI'I:I'I.'IFHLI:IIiDI‘I in ihe smoank
deternined at marke prices. The Minister of [ndwstne af the fime stied 5o far,
im operdting arca {3 locoted bn Meeth Somatra, mongged by the Indencsion
grwermment anid 1 eonsortiom of Jopanese myeators i Tobyo who are members
ol Mippos Asaian Al miaum (NAAS

Indiomesia’s owmership belfore the manster of rights was 41,02 peroent, and the
ieat bélonged to NAA and an October 31, i chanpged I owngeship to ba sace-
cawncdd, walh e tronsdc IQ'“:L‘IHI FT Twal i in the Tndnmesinn FINTIARTC IR
and o pay compensrtinn m accosdnnce with the masier agreemerit, where the
mechanigm of the soreement (o (ransfer shares throogh o share Iroesfer
imouning W LSS5 ouillion, The pacoeas tha eccumsd ol PE Imalim, inisal by
there was a nogotiation helweoen thegldonesian side and the NAA Cossortiom,
after an agreement wis make e Government of the Republic of Indonesis
gramied permission e the House of Representatives in demis ol the resll stion
af thee dig bursentent of funds o purclrmse shares of F1 laalum, Then. the soluion
I dome through conSenRas agresmom | Wuarysndos, 1907 Eossters so oties
srch as Chima s Rspan Craclabemal by dig oot ke the coore. The comn gonslers
the gap as o plice fon "had” people; wins dio net obey the T, Trslitsmally,

G4
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Clibnese and Japunese peopls ae sy relociam o bring theie clvil digpues
beliore the Cowrt, To mairiaiy hermeny, vl dispues ae esslved through
medistion (Chinn ond Jupan | ued conciliotien (Jupoan), For praciienl reasgns,
alciwarive dispues pesodufion such o arkacsssn, oegotiation, wediotim aind
conc dlaton s increnshigly develophig b the Unbed Scstes amd o Jupan.
Pradtice megutialian. medintion, conciliviion and arbitmition ulso edi=d in
ledomesin: Althouphnot all bave an mponant role in resolving disputes ooiside
the coun.

CONCLUSION

I s Nisturival perspective, Ui mtiomlizadon of Lo ign companies in Ielenesia
bhis oeenmred. The naonolzofion was corried ool on several ¢ ompanics in the
Pectherlands end ibe niicd States. The faceory that divve the natioasdi rsiiom sne
pirlivies. and the evancmy. Natdmalizaion hes posioee and e gl ve inpacts
The positive impact 3% 0 eMOEUES SCUNOITC Kverdgaly aml sconemis
indepemdence. Menmehile. the nepotive imipect consed the isolotion of the
Indemesian eoniweny Tom imcraationsl felatsems, This comlation affecied the
economic crsis dhat occaoed i 1965

The rezulation of patkmolizotion in poaitive law in [ndonesia |3 contalncd in
Article T ofthe Conspimmson Mo, 25 MK concermng fnvesiment, This provisanm
replaces the Constitution Act | of 6T corcesning Foreign Investmenr. Both
of these laws basieally stone e naionaliasaion will sl be comal oul iw
Inihmesio, wnbess thene s @ law o speifoadly stoges (he natonali2uion arl
madinesa of Imdonesio toe provide  cormpensstion i accordaonce  with
imfernntional morket prees and the risk of being subrmined 00 mermationil
arhazration. Strict requiremens and the cosdition of the Indonesian economy
sl cunnol be indepemwdent. then in the Taure the mdication in Indonei s
wpry slam. Soops thal can b taken 0 respoad fo the ideas of soeme poople whi
want mabionalizdion and 10 overcome fereizn domipatmn m Indenesin 5 e
renegadiate conpersion constrets with fomeige porties:
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